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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Zoom hearing information 
 
Link: https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09 

If a party is unable to use Zoom they may appear by CourtCall, but will need to arrange the 
CourtCall appearance in advance of the hearing.  
 

 

 1.  TIME:  9:00   CASE#: MSC10-03658 
CASE NAME: SMITHYMAN CONSTRUCTION, INC. V 
HEARING ON MOTION TO/FOR VACATE INTEREST PROVISIONS OF THE 
SETTLEMENT FILED BY LISA TEMPLER 
* TENTATIVE RULING: * 
 

Defendant Lisa Templer’s motion is granted in part. The Court finds that the interest 

provision in section ¶1(b) of the Settlement Agreement is usurious and therefore null and void. 

The rest of the Settlement Agreement remains intact and therefore, the total amount Defendants 

owe is $107,132.68 minus the amounts already paid by Defendants.    

Given the Court’s ruling, it appears that it may take a few more years for Defendants to 

finish paying off the Settlement Agreement. The Order to Show Cause set for July 16, 2020 

shall remain on calendar. At least five days before this hearing, Plaintiff shall file a document 

informing the Court of the expected date of Defendant’s last payment.   

In February 2021, the Court requested supplemental briefing from the parties and proof 

that Defendant Lawrence Templer was served with this motion. The Court has received 

confirmation that Lawrence Templer was served with this motion and he now joins in the motion. 

The Court also received a supplemental brief from the Defendants, but Plaintiff did not file a 

supplemental brief.  

Background 

The parties entered into a settlement agreement in 2012 where the parties agreed that 

Plaintiff provided Defendants labor and materials worth $84,356.56. (Settlement Agreement p.2 

¶ f.) The parties also agreed that at 12% interest rate should be applied to this amount from 

June 1, 2010 to September 1, 2012 for a total of $22,776.12 in interest. (Ibid.) Next the parties 

agreed that the outstanding debt was $107,132.68. (Ibid.) Defendants agreed to pay this 

amount in installment payments of at least $750 per month. (Settlement Agreement p.2 ¶1(b).) 

https://cc-courts.zoom.us/j/94775254734?pwd=RHI5anZxU2JobmtzZ3FvVFBKb0NoZz09
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The parties also agreed to an interest of 10% per annum, but each month the interest would be 

added to the agreed amount due. 

Defendant Lisa Templer made monthly payments of $750 for years and later increased 

the monthly payment amount to $1,000 per month. As of January 2021, Defendant has paid 

$83,750 to Plaintiff. Because of the interest charged each month and the amount of Defendant’s 

payments, Plaintiff claims that Defendants owe approximately $107,000. (Defendants refers 

Lisa Templer and Lawrence Templer. Defendant refers to Lisa Templer.)  

Defendant bring this motion arguing that two portions of the settlement agreement 

violate the usury laws. First, Defendant argues that the 12% interest charged from June 1, 2010 

to September 1, 2012 is usurious. Second, Defendant argues that the 10% per annum interest 

charged on the amount due is usurious because it involves compound interest.  

Amount Due in Settlement Agreement 

Defendant asks this Court to review the calculation that determined the total amount 

owed under the settlement because there was an interest calculation using 12% per year. 

(Settlement Agreement p.2 ¶f.) The Court’s concern here is whether it is appropriate for the 

Court to review a calculation determining the agreed amount owed in a settlement.  

“ ‘[A] valid compromise agreement has many attributes of a judgment, and in the 

absence of a showing of fraud or undue influence is decisive of the rights of the parties thereto 

and operates as a bar to the reopening of the original controversy.’ [Citation.]” (Folsom v. Butte 

County Assn. of Governments (1982) 32 Cal.3d 668, 677.) The concern here is that in order to 

review this clause, the Court will be reopening the original controversy and must evaluate how 

the amount owed was calculated and agreed to by the parties.  

While the Court appreciates Defendants’ briefing on this issue, none of the cases directly 

address this issue. Robbins v. Alibrandi (2005) 127 Cal.App.4th 438 discusses a court’s review 

of a settlement agreement in a derivative suit, which similar to a class action settlement, 

requires court approval. The other cases cited by Defendants provide statements on general 

principals of law, but none address when a court can review, and possibly change, the dollar 

amount agreed to in a settlement.  

The Court is not convinced that it can examine how the amount of the settlement was 

determined. The Court notes that the second clause challenged by this motion does not raise 

the same procedural concerns as there the Court will review a clause for future interest as it 

would any other contract.   

In addition, the amount owed is not a loan or forbearance. “A forbearance is an 

agreement not to insist upon payment at the date of maturity of a debt, or the giving of further 

time to pay. [Citations.]” (Buck v. Dahlgren (1972) 23 Cal.App.3d 779, 785.)  
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The different between the amount Plaintiff asked for in 2010 and the amount owed in the 

settlement agreement is not a loan. It is also not a forbearance because during the two years 

before the settlement agreement was entered into there was an active lawsuit brought by 

Plaintiff for payment of the money owed. That two year period does not meet the standard for a 

forbearance because by filing and perusing the lawsuit Plaintiff was insisting on being paid. 

Thus, there was no forbearance.  

The Court denies Defendants’ motion as to the Agreed Amount Due under the 

Settlement Agreement. Thus, the amount owed of the settlement agreement remains 

$107,132.68.  

Interest Charged on Settlement Amount 

Usury Law 

The California Constitution, article XV, section 1, states “No person, association, 

copartnership or corporation shall by charging any fee, bonus, commission, discount or other 

compensation receive from a borrower more than the interest authorized by this section upon 

any loan or forbearance of any money, goods or things in action.” 

The California Supreme Court has explained the basic considerations when deciding if 

something is usurious: 

The essential elements of usury are: (1) The transaction must be a loan or 

forbearance; (2) the interest to be paid must exceed the statutory maximum; (3) 

the loan and interest must be absolutely repayable by the borrower; and (4) the 

lender must have a willful intent to enter into a usurious transaction. [Citations.] 

The element of intent is narrow. "[T]he intent sufficient to support the judgment [of 

usury] does not require a conscious attempt, with knowledge of the law, to evade 

it. The conscious and voluntary taking of more than the legal rate of interest 

constitutes usury and the only intent necessary on the part of the lender is to take 

the amount of interest which he receives; if that amount is more than the law allows, 

the offense is complete." [Citation.] … A transaction is rebuttably presumed not to 

be usurious. [Citations.] The borrower bears the burden of proving the essential 

elements of a usurious transaction. [Citations.] 

(Ghirardo, supra, 8 Cal.4th at 798-799.)  

A usury clause has serious consequences. “It has been held in the case of a promissory 

note which provides a usurious rate of interest that an attempt to exact a usurious rate of 

interest renders the interest provisions of the note void but does not affect the right of the payee 

to recover the principal amount of the note when due.  (Epstein v. Frank (1981) 125 Cal.App.3d 

111, 122-123.)” (Mark McDowell Corp. v. Lsm 128 (1989) 214 Cal.App.3d 1427, 1431-1432 

(overruled on other grounds in Southwest Concrete Products v. Gosh Construction Corp. (1990) 
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51 Cal.3d 701).)  This rule is stated in Civil section 1916-2, which is a statute that has not been 

codified and may be found in Deering's Uncod. Initiative Measures & Stats (See, e.g. Ghirardo 

v. Antonioli (1994) 8 Cal.4th 791, 798, fn. 2) or in West’s Annotated Codes after Civil Code 

section 1916.12. (For ease of reference, the Court refers to the usury statutes as “Civil section”.)  

“In addition, if a borrower pays a lender more than is authorized by the 1918 initiative, 

the borrower is entitled to recover treble the amount paid if the action is brought within one year 

of payment. ([Civil] § 1916-3, subd. (a).)” (Wishnev v. The Northwestern Mutual Life Ins. Co. 

(2019) 8 Cal.5th 199, 207.) “[S]ection 3 of the Usury Law, [] authorizes a trial court to award 

three times the amount of interest paid to the lender for a period of one year. (Deering's Ann. 

Uncod. Measures 1919-3 (2004 ed.) p. 51.)” (Gibbo v. Berger (2004) 123 Cal.App.4th 396, 404.) 

The trial court has discretion in deciding whether to award three times the interest paid. (Ibid.)  

Here, the third and fourth elements are easily met. The parties entered into a settlement 

agreement where the Defendants agreed to pay a sum certain along with interest. The intent to 

enter into a settlement where Plaintiff receives the stated interest is shown by the terms of the 

settlement agreement. The first and second elements require more discussion.  

Loan or Forbearance 

The usury rules apply to transactions that are either a loan or forbearance.  

“A forbearance is an agreement not to insist upon payment at the date of maturity of a 

debt, or the giving of further time to pay. [Citations.]” (Buck v. Dahlgren (1972) 23 Cal.App.3d 

779, 785.) The Settlement Agreement in this case is a forbearance as the parties agreed that 

Defendants would pay the amount owed over time, rather than insist on payment immediately.   

Plaintiff argues that this Settlement Agreement constitutes a judgment. Usury laws do not 

apply to judgments, at least not in the context at issue here. (See, Bisno v. Kahn (2014) 225 

Cal.App.4th 1087.) Interest on judgments are determined by statute, with an outside limit of no 

more than 10 percent per annum set by the California Constitution. (Cal Const, Art. XV § 1.)  

The facts here do not support Plaintiff’s argument that the Settlement Agreement is a 

judgment. No judgment has been entered in this case. Nor is it appropriate to treat this 

settlement as a judgment. Judgments have their own statutory scheme for payment, including 

specified interest amounts. When enforcing a judgment there are also some options available to 

low income defendants. For example, a plaintiff could garnish a defendant’s wages to collect on 

a judgment, but that amount can be limited to a percentage of defendant’s wages. If this matter 

had been a judgment, the Defendants may have been required to pay much less than $750 per 

month. There are of course benefits to a defendant who enters into a settlement instead of 

having a judgment issued. The relative merit of a settlement compared to a judgment is not the 

issue here, but it differences between the two options makes it clear that a Settlement 
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Agreement is not the same thing as a judgment. Thus, the Court cannot just treat this 

Settlement Agreement as a judgment.  

Interest Exceeds Statutory Maximum 

As noted above, the Court is only addressing the clause in the Settlement Agreement that 

charges compound interest.  

 “Section 2 of the Usury Law provides in part that ‘interest shall not be compounded . . . 

unless an agreement to that effect is clearly expressed in writing and signed by the party to be 

charged therewith.’ ” (McConnell v. Merrill Lynch, Pierce, Fenner & Smith (1983) 33 Cal.3d 816, 

817-818; Civil section 1916-2.) The agreement must be clear on its face and Parol evidence 

cannot be used to explain the terms of an agreement. (Id. at 822.) Section 2 goes on to state 

that any agreement in conflict with this section is null and voice. (Civil section 1916-2; see also, 

McConnell, supra, 33 Cal.3d at 822.)  

In Penzner v. Foster (1959) 170 Cal.App.2d 106, 108 the court held that the following 

language sufficiently stated that the interest shall be compounded: “It [the loan] bears interest at 

the rate of eight per cent per annum from April 30, 1930, payable semiannually, and further 

provides that ‘Should interest not be so paid it shall become part of the principal and thereafter 

bear like interest.’ ” (Id. at 108.)  

In Heald v. Friishansen (1959) 52 Cal.2d 834 the court approved of similar language, but 

noted that there was a difference between compounding the maximum allowed interest annually 

and monthly. The court explained that “where interest is compounded annually at the maximum 

rate after default, the sum charged as interest for any one year will not exceed the maximum 

rate upon the amount of money owed at the commencement of the year, but the sum charged 

will exceed that rate if the interest is compounded at shorter intervals.” (Id. at 840.) 

This statement in Heald can be shown by a simple example: assuming a loan of $100 at 

10% interest per annum. If the interest is compounded annually then the amount owed after one 

year is $110. If, however, the interest is compounded monthly then amount owed after one year 

is $110.47 (rounding up). The $0.47 in this example is interest charged over the maximum of 

10% per annum. Thus, it is clear that charging the maximum yearly interest rate and 

compounding that amount monthly is usurious.   

Here, the Settlement Agreement states that “Interest (at the rate of 10% per annum, 

calculated at .008333 per month) is calculated each month, and added to the Agreed Amount 

Due. The Agreed Amount Due is adjusted each month to: (1) add accumulated interested [sic] 

and (2) credit payments made the prior month.” (Settlement Agreement p.2 ¶1(b).)  

Defendant argues that this language does not clearly explain that interest will be 

compounded and Plaintiff makes no argument to the contrary. Since Plaintiff has made no 
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argument here, the Court finds that the Settlement Agreement does not clearly state that the 

interest will be compounded.  

The bigger problem here, however, is that this clause seeks to charge the maximum 

allowable interest, but compounded monthly instead of yearly. Thus, the interest clause seeks to 

charge more than 10% interest per year and is usurious. Therefore, the Court finds that the 

interest provision in section ¶1(b) is null and void and Plaintiff is not entitled to collect any 

interest on the Agreed Amount Due in the Settlement Agreement. Although Lawrence Templer 

has not brought this motion, the Court’s decision that the interest clause is usurious applies 

equally to both Defendants.   

Defendants’ Request for Damages 

Finally, the Court must decide if Defendant is entitled to an award of three times the 

amount paid in interest. Civil section 1916-3 provides for an award of treble the interest paid on 

a usurious transaction.  

“If no interest is paid on a usurious note the only penalty to be exacted is the withdrawal 

of any right to collection of any interest called for in the note.” (Young v. Hillman (1936) 11 

Cal.App.2d 739, 744; see also, Westman v. Dye (1931) 214 Cal. 28, 38-39.) “It is only when 

there has been an actual payment of usurious interest that the one receiving such interest is 

held to have violated the terms of the usury law and accordingly held liable for the penalties 

thereby imposed.” (Penziner v. West American Finance Co. (1937) 10 Cal.2d 160, 179.)  

Here, there is no evidence that Defendants have paid any interest. As of January 7, 2021, 

Defendants have paid $83,750 to Plaintiff. (Templer Reply Decl. ¶8.) The Settlement Agreement 

stated that the agreed amount owed is $107,132.68. Using this number, Defendants have not 

paid any interest and thus, Defendant’s claim for treble damages is not yet ripe. Therefore, 

Defendant’s request for treble damages is denied without prejudice.  

Evidence 
 
The Court rules on Plaintiff’s objections as follows: 
 
1. Overruled.  
2. Overruled. 
3. Overruled.  
4. Sustained.  
5. Overruled.  
6. Overruled as to the first sentence. Otherwise sustained.  
7. Sustained.  
8. Sustained.  
 
The Court rules on Defendant’s objections as follows: 
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1. Overruled. The Court accepts this as a statement of Plaintiff’s position in this case.  
2. Overruled. The Court accepts this as a statement of Plaintiff’s position in this case. 
3. Overruled. The Court accepts this as a statement of Plaintiff’s position in this case, but 

not as a fact that Defendants did not dispute this position. 
4. Sustained.  
5. Sustained.  
6. Sustained.  
7. Sustained.  
8. Sustained.  
9. Sustained.  
10. Sustained.  
11. Sustained.  
12. Sustained.  
 
The objections to exhibits 3, 4 and 5 are sustained.  
 
Defendant’s request for judicial notice that no judgment has been entered in this case is 

granted.  
 
The Court notes that Plaintiff’s opposition papers did not list the attorney’s state bar 

number. (California Rule of Court, Rule 2.111 (1).) This appears to be an oversite that should 

easily be corrected in future filings.    

  

  
 2.  TIME:  9:00   CASE#: MSC16-00768 
CASE NAME: WESTERN SURETY VS CHAPMAN 
HEARING ON MOTION TO/FOR ATTORNEY FEES UNDER CCP 685.040 FILED 
BY WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 
 Appear by Zoom. 

  

 3.  TIME:  9:00   CASE#: MSC18-00687 
CASE NAME: ARMSTRONG VS PATRIOT CONTRACT 
HEARING ON MOTION FOR SUMMARY ADJ. (AMND) RE DEFS DUTY TO 
PROVIDE MAINT AND CURE FILED BY PATRIOT CONTRACT SERVICES, LLC, 
* TENTATIVE RULING: * 
 

  

Before the Court is a motion for summary adjudication filed by defendants Patriot Contract 
Services, LLC ("Patriot"), Schuyler Line Navigation Company, LLC ("Schuyler"), and 
Chesapeake Crewing, LLC ("Chesapeake") seeking summary adjudication of the defendants' 
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duty of maintenance and cure regarding Plaintiff's alleged injury to her right hip on June 3, 2016. 
For the reasons set forth, the motion is denied. 

Factual Background 

Plaintiff Reachell Armstrong asserts claims against the defendants arising out of injuries she 
contends she sustained while working on the vessel SLNC Goodwill (the "Vessel"). She alleges 
three causes of action based on injuries she sustained on separate days, an injury to her hip 
sustained on June 3, 2016, and an injury to her shoulder sustained on June 27, 2016. The 
complaint alleges (a) unseaworthiness (1st C/A, with two counts based on the two incidents), (b) 
negligence under the Jones Act (2nd C/A, with two counts based on the two incidents), and (c) 
maintenance, cure, and unearned wages (3rd C/A).  

Standards Governing Summary Judgment/Summary Adjudication of Issues 

Motions for summary adjudication are governed by Code of Civil Procedure § 437c(f). " 'A 
motion for summary adjudication may be made by itself or as an alternative to a motion for 
summary judgment and shall proceed in all procedural respects as a motion for summary 
judgment.' [Citation omitted.] Accordingly, '[a] summary adjudication motion is subject to the 
same rules and procedures as a summary judgment motion. [Citation.] [Citations and internal 
quotations omitted.]" (DiCarlo v. County of Monterey (2017) 12 Cal.App.5th 468, 488 [quoting 
Rehmani v. Superior Court (2012) 204 Cal.App.4th 945, 950].) For a defendant to prevail, 
defendant has the initial burden of production to make a prima facie showing of the 
nonexistence of any triable issue of material fact. (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 850.) If the moving party meets that burden of production, the burden then shifts to 
the opposing party to produce admissible evidence showing a triable issue of material fact 
exists. (Code Civ. Proc., § 437c, subd. (p)(1).)" (Prue v. Brady Co./San Diego, Inc. (2015) 242 
Cal.App.4th 1367, 1375.) (See also Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA 
(2016) 6 Cal.App.5th 443, 453 [same].) 

"A party is entitled to summary adjudication of a cause of action or an issue of duty if there is no 
triable issue of material fact and the matter can be adjudicated as a question of law. [Citations 
omitted.] The court must view the evidence and reasonable inferences from the evidence in the 
light most favorable to the opposing party, as on a motion for summary judgment. [Citation 
omitted.]" (American Alternative Ins. Corp. v. Superior Court (2006) 135 Cal.App.4th 1239, 
1244-1245.)  
 
The Court cannot weigh the credibility of witness in ruling on a motion for summary judgment or 
summary adjudication, and where there is a conflict in the evidence presented by the parties on 
material issues of fact or a conflict in the inferences to be drawn from that evidence, the Court 
must deny the motion. (Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840 ["The trial 
court may not weigh the evidence in the manner of a fact finder to determine whose version is 
more likely true" and summary judgment cannot be granted "based on inferences reasonably 
deducible from the evidence if contradicted by other inferences or evidence that raise a triable 
issue as to any material fact."]; Code Civ. Proc. § 437c(c).) "All doubts as to the propriety of 
granting the motion—i.e., whether there is any triable issue of material fact—are to be resolved 
in favor of the party opposing the motion." (Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 
1476, 1483.) (See also Hampton v. County of San Diego (2015) 62 Cal.4th 340, 347 [on 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   03/18/21 

 
 

- 9 - 

summary judgment, court resolves doubts concerning the evidence in favor of the opposing 
party].) 
 
Material Facts as Set Forth by the Parties; Absence of Plaintiff's Separate Statement Nos. 
12 and 13 and Supporting Evidence from Defendants' Moving Papers 
 
Defendants' Separate Statement of Undisputed Material Facts ("SUMF") filed on December 8, 
2020 lists 24 undisputed material facts supporting the motion. The Declaration of Marc A. 
Centor filed that date in support of the motion contains four numbered paragraphs and refers to 
three exhibits, Exhibits A, B, and C. Plaintiff's Separate Statement ("PSS") lists 26 undisputed 
material facts including PSS Nos. 12 and 13 which do not appear in the Court's version of 
Defendants' SUMF, nor is the evidence cited (Centor Decl. ¶ 5 and Exh. D) in the Court file. The 
PSS also includes seven additional facts Plaintiff contends preclude summary judgment.  
 
Plaintiff was employed as a steward on the Vessel from May 8, 2016 through June 30, 2016. 
(PSS No. 4.) Plaintiff slipped and fell in the walk-in refrigerators ("reefer boxes") on June 3, 2016 
(the "June 3 injury" and "June 3 incident"). (PSS Nos. 5, 6.) She reported the fall, and her injury 
report indicated she had soreness in her left hamstring. (PSS Nos. 7, 8.) She visited a doctor in 
Korea on June 3, 2016 who examined her, diagnosed her with a "left buttock contusion," and 
prescribed her pain medication. (PSS No. 9; Centor Decl. Exh. B [Plaintiff's Depo. Exh. 5].)  
 
Plaintiff's complaint alleges that when she fell on the Vessel in the June 3 incident, she "suffered 
injuries described herein including but not limited to injury to her left buttock and hip." (Compl. ¶ 
11, p. 3, ll. 3-4.) Her claim against defendants arising from the June 3 incident is based on injury 
to her right hip. (PSS No. 10.) 
 
In March 2016 and April 2016, Plaintiff had medical examinations for right leg pain. (PSS Nos. 
14-17.) In March 2016, she saw Dr. Montgomery and David Allen, PA-C for a "followup on her 
right knee" and right leg pain, and in April 2016, she saw Dr. O'Neill for "right leg pain" that was 
"located in the right lower leg and foot." (See Centor Exh. B [Pl. Depo. 220:1-24 [right leg and 
buttock pain and recommendation for MRI of lumbar spine]; 223:23-25 [complaint of right leg 
pain]; Pl. Depo. Exh. 64 [March 2016 exam addresses "right knee," "pain down the lateral leg," 
"pain coming around the right buttock," "some instability in the L4-5 segment" and arthritis in the 
knee]; Exh. 66 [April 2016 exam indicates the chief complaint was "right leg pain," "the pain is in 
the right lower leg and foot," and lumbar disc issues on L4-5 and L5-S1 disc extrusion, indicating 
a herniated disc].)  
 
Before Plaintiff was hired as a steward on the Vessel, Plaintiff completed a pre-employment 
questionnaire. (PSS Nos. 18-20; Centor Decl. Exh. B [Pl. Depo. Exh. 1].) She did not respond to 
the "yes/no" question regarding being diagnosed or treated for "any other Skeletal or Muscular 
injury or pain." (PSS Nos. 20-21 Centor Decl. Exh. B [Pl. Depo. Exh. 1, question 3.L.].) In a 
subsequent portion of the form requesting that she "Please give details to 'yes' answers from 
questions 1-8 above," she did not include any details regarding the March and April 2016 
examinations. (PSS Nos. 19-21; Centor Decl. Exh. B [Pl. Depo. Exh. 1].) There is a dispute 
whether she omitted information regarding medication (gabapentin) she was prescribed but 
denies she was taking when she completed the pre-employment form. (PSS Nos. 17, 23; 
Hughes Exh. A [Pl. Depo. p. 28, l. 20 – 29, l. 2].)  
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Duty to Provide Maintenance and Cure for Seaman and The McCorpen Defense 
 
"Under the general maritime law, a seaman who falls ill or becomes injured while in the service 
of a ship is entitled to 'maintenance and cure' by his employer. [Citation omitted.]  . . . The 
purposes of this right, which dates back to the Middle Ages, [citation omitted], are threefold: (1) 
to protect 'poor and improvident' seamen; (2) to encourage shipowners to protect seamen's 
health and safety; and (3) to induce employment in the merchant marine. [Citations omitted.]" 
(Lipscomb. v. Foss Maritime Co. (9th Cir. 2010) 83 F.3d 1106, 1109.) (See also Omar v. Sea-
Land Service Co. (9th Cir. 1987) 813 F.2d 986, 989 ("Omar").) The duty to pay maintenance 
and cure to an injured seaman applies even when the employer is not at fault. (Aguilar v. 
Standard Oil Co. of N.J. (1943) 318 U.S. 724, 730; Crooks v. United States (9th Cir. 1972) 459 

F.2d 631, 632; Barnes v. Sea Haw. Rafting, LLC (D. Haw. 2013) 983 F.Supp.2d 1208, 1212, 
rev'd in part and remanded on other grounds, Barnes v. Sea Haw. Rafting, LLC (9th Cir. 2018) 
886 F.3d 758.) 
 
One of the few defenses to the duty to provide maintenance and cure is if a seaman knows she 
has a disability and conceals the information from the employer, holding herself out as fit for 
duty. (Tawada v. United States (9th Cir. 1947) 162 F.2d 615, 617; Omar, supra, 813 F.2d 989-
990 ["The exception to the shipowner's [maintenance and cure] obligation is when the seaman's 
injury or illness results from his own willful misbehavior"].) Some courts have adopted the three-
part defense set forth in the Fifth Circuit decision McCorpen v. Central Gulf S.S. Corp. (5th Cir. 
1968) 396 F.2d 547 ("McCorpen"), a case relied on by both Plaintiff and Defendants.  
 
Under McCorpen, there are three elements to the defense, all of which must be satisfied to 
defeat the Defendants' maintenance and cure obligation: " '(1) that plaintiff intentionally 
misrepresented or concealed medical facts; (2) that the undisclosed facts were material to the 
employer's decision to hire the plaintiff; and (3) that a connection exists between the withheld 
information and the injury complained of in the instant suit.' " (Quiming v. v. Int'l Pac. Enters. (D. 
Haw. 1990) 773 F. Supp. 230, 236 ("Quiming") [quoting Wayne Caulfield v. Kathryn Rae Towing 
(E.D. La. 1989) 1989 AMC 1769, 1771].) 
 
Defendants seek summary adjudication that Defendants lack a duty to pay Plaintiff maintenance 
and cure for the June 3 injuries. The motion is made on two primary grounds: first, that Plaintiff 
has not alleged that she suffered an injury to her right hip from the fall in the June 3 incident, 
which is the injury she is claiming now, and second, that Defendants owe no duty to her for 
maintenance and cure for the June 3 injuries under the McCorpen defense.  
 
Triable Issues of Fact in Dispute Preclude Summary Adjudication 

A. Right Hip Injury 

 

Defendants contend paragraph 11 of the Complaint alleges only an injury to Plaintiff's left hip, 

not her right him. (PSS No. 5; Compl. ¶ 11.)The phrase they rely on, "left buttock and hip," is 

sufficiently broad and ambiguous to prevent the Court from finding as a matter of law that 

Plaintiff's Complaint alleged only an injury to her "left buttock and [her left] hip" from the June 3 
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incident. Though the phrase could be construed to mean that the adjective "left" modifies both 

body parts, the adjective "left" does not necessarily modify "hip" in this sentence structure. (PSS 

No. 5.)  

The Court also finds the contemporaneous records as to what Plaintiff complained about in 

reporting the June 3 incident, specifically left hamstring pain, and the Korean doctor's diagnosis 

of a left buttocks contusion on the day of the incident do not foreclose an injury to her right hip 

that may not have been immediately apparent, in light of other evidence before the Court. 

(Compare Defendants' Response to PSS Nos. 8, 9 with PSS Pl. Additional Facts Nos. 2-4, 6, 7 

and evidence cited in support [including evidence from Dr. Montgomery testimony that his 

examinations in August 2016 showed a labral tear was caused by June 3 incident, and the 

subsequent examination by Dr. Van Warmerdam for "posttraumatic arthritis" and "labral tear"].) 

(See Dennis v. ESS Support Servs. Worldwide (E.D. La. July 12, 2016), No. 15-690, 2016 U.S. 

Dist. LEXIS 90099 at *4 [plaintiff initially claimed head, neck, and back injuries "and later claims 

injuries to his right ankle"].) Plaintiff has also presented a June 30, 2016 medical form from 

another medical examination of Plaintiff in Korea on that date that includes in the diagnosis a 

reference to a "hip" injury, though Defendants correctly point out the form does not indicate 

which hip. (PSS Pl. Additional Facts No. 1 [Hughes Decl. Exh. D]; Def. Resp. to PSS No. 1.) 

Plaintiff cites to her deposition testimony in which she states she told the doctor in Korea that 

she had done the splits and had pain in her right hip area. (PSS No. 8 and testimony cited 

therein.) This evidence collectively is sufficient to raise a triable issue of material fact as to 

whether she is claiming injuries to her right hip from the June 3 incident, and whether her right 

hip injuries were sustained when she fell in the June 3 incident.  

B. Third Element of McCorpen Defense 

 

There are also disputed issues of material fact concerning the third element of the McCorpen 

defense that preclude summary adjudication of the maintenance and cure claim.  

In addressing the third element of the McCorpen defense, the Fifth Circuit stated "the defense 

that a seaman knowingly concealed material medical information will not prevail unless there is 

a causal link between the pre-existing disability that was concealed, and the disability incurred 

during the voyage. [Citation omitted.]" (McCorpen, supra, 396 F.2d at 549.)  "If a seaman 

intentionally conceals a pre-existing injury and then suffers an unrelated injury, the 

misrepresentation will be overlooked, and the seaman may recover maintenance and cure. 

[Citation omitted.]" (Johnson v. Cenac Towing, Inc. (E.D. La. 2009) 599 F. Supp. 2d 721, 727.) 

(See also Brown v. Parker Drilling Offshore Corp. (5th Cir. 2005) 410 F.3d 166, 175 ["Case law 

reflects that even an intentional misrepresentation of medical facts which would have been 

material to the employer's hiring decision is insufficient to overcome an obligation of 

maintenance and cure, barring a connection between the withheld information and the injury 

which is eventually sustained," quoting Howard v. A.S.W. Well Serv. Inc. (W.D. La. Dec. 5, 

1991), No. 89-2455-L, 1991 U.S. Dist. LEXIS 21156 at *2].) 

The necessary relationship between the undisclosed pre-existing condition or injury and the new 

injury for which maintenance and cure are requested has been addressed in a number of 
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decisions issued after McCorpen but rarely by the Ninth Circuit or even its lower courts. (See 

Tawada v. United States (9th Cir. 1947) 162 F.2d 615, 616-617 [finding that plaintiff was aware 

he had a serious case of tuberculosis before he became severely ill with the disease while on 

board the ship, distinguishing cases in which "a pre-existing disease was 'lighted up' through 

some injury on the ship, was incurred during service on the ship," or the seaman believed 

himself fit without fraud or concealment, citing Neilson v. The Laura, D.C. Cal., Fed. CAs. No. 

10092]; Omar, supra, 813 F.2d at 991 [affirming judgment for plaintiff seaman after trial on 

maintenance and cure, Jones Act, and unseaworthiness claims, finding testimony by doctor on 

two hypotheses as to the cause of plaintiff's illness, one of which was that Omar was suffering 

"from the aftereffects of an injury sustained in the shipboard accident" and finding that evidence 

sufficient to support the judgment].) The Ninth Circuit in Omar did not cite McCorpen in finding 

the "fraud" committed by the seaman in that case by using false able-bodied seaman 

documents did not bar the maintenance and cure claim in that case. (Omar, supra, 813 F.2d at 

990.)  

In addressing the third element of the McCorpen defense, the Court in Brown v. Parker Drilling 

Offshore Corp., supra, 410 F. 3d 166, found that the defendant had shown "a connection" 

between the seaman's preexisting injury and the injury subject to the current maintenance and 

cure claim. (Id. at 175-176.) The Court further stated that " 'There is no requirement that a 

present injury be identical to a previous injury. All that is required is a causal link between the 

pre-existing disability that was concealed and the disability incurred during the voyage.' " (Id. at 

176 [quoting Quiming, supra, 773 F.Supp. at 236.].) 

Decisions from other circuits indicate that the nexus between the undisclosed condition or injury 

and the injury for which maintenance and cure are sought must at a minimum be in the same 

specific body part in order for the third element of the defense to be met, and in many the 

medical evidence showed a close or causal relationship between the two injuries or conditions. 

(See Brown v. Parker Drilling Offshore Corp., supra, 410 F.3d at 176 [Because Brown's injuries 

were to the same location of the lumbar spine, the causal link between the concealed 

information and the new injury was established at trial." (Emphasis added.)]; Jones v. United 

States (E.D. La. 2018) 326 F. Supp. 3d 262, 272 ["Dr. Voorhies testified to the same progressive 

loss of height between the same disks between 2014 and 2018. Because plaintiff's 'injuries 

were to the same location of the lumbar spine, the causal link between the concealed 

information and the new injury' is established." (Emphasis added.)]; Quiming v. v. Int'l Pac. 

Enters., supra, 773 F. Supp. at 236 [defendant presented medical expert declaration opining 

that plaintiff's prior back injury "is directly related to, and was a substantial cause of, the 

present injury"]; Adriatic Marine, LLC v. Harrington (E.D. La. 2020) 442 F.Supp.3d 929, 936, 

938 [causal connection met by evidence of "recurring issues involving Harrington's back pain" 

including "prior diagnosis of degenerative disc disease and lumbar strain" though the injury 

subject to the claim involved his slipping and striking an angle iron]; Hare v. Graham Gulf, Inc. 

(2014) 22 F.Supp.3d 648, 654 fn. 15 [court found "Hare's previous back injury was at the same 

spinal level as the injury giving rise to this suit." (Emphasis added.)].)  

Some of the decisions cited by Defendants indicate that the third element of the McCorpen 

defense is met simply by showing the current claim involves the same body part as a prior an 
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undisclosed condition or injury, regardless of the relationship between the prior condition and 

the current injury or the underlying root causes of either. (Johnson v. Cenac Towing, Inc., supra, 

599 F. Supp. 2d 721; Adriatic Marine, LLC v. Harrington, supra, 442 F.Supp.3d 929; Hare v. 

Graham Gulf, Inc., supra, 22 F.Supp.3d at 654 fn. 15.) However, other decisions suggest that 

the "causal connection" required for the third prong is something more. (See Ladnier v. REC 

Marine Logistic, LLC (E.D. La. June 19, 2015), No. 14-1278, 2015 U.S. Dist. LEXIS 79843 at 

*19-*20 [granting partial summary judgment on maintenance and cure claim where right 

shoulder rotator cuff tear was in same shoulder in which plaintiff had prior diagnosis of arthritis 

and bilateral shoulder impingement, and "Plaintiff's doctor testified [] that bilateral impairment 

syndrome is a degenerative condition that can progress to rotator cuff tears." (Emphasis 

added.)]; Dennis v. ESS Support Servs. Worldwide, supra, 2016 U.S. Dist. LEXIS 90099 at *16 

[with no clear authority that "the ankle generally is a singular location in the body" and conflicting 

doctor testimony, the Court could not conclude defendant had established the absence of a 

material fact in dispute regarding the connection between the undisclosed prior "high ankle 

fracture" relates to plaintiff's current "low ankle injury"]; Rose v. Miss Pac., LLC (D. Ore. January 

10, 2012), No. 3:09-cv-00306, 2012 U.S. Dist. LEXIS 2997 at *20-21 [conflicting opinions in 

which one of the doctors found gout was not related to the injury, and that plaintiff sustained an 

"acute injury" unrelated to any pre-existing condition, precluding summary judgment for 

defendants on McCorpen defense].) Given the limited case law in the Ninth Circuit addressing 

the third element of the McCorpen defense, it is not clear courts of the Ninth Circuit would adopt 

the same interpretation of the third element as the courts of the Fifth Circuit that a prior injury 

condition or injury to the same body part alone is enough to satisfy the third element, even 

though the prior condition or injury had no causal or other connection in any way to the injury 

subject to the maintenance and cure claim.  

The Court cannot find as a matter of law on the record presented by Defendants' motion that 

Defendants have established the McCorpen defense even if that defense applies in the Ninth 

Circuit and would bar Plaintiff's maintenance and cure claim if established. Even under 

Defendants' interpretation of the third element of the defense, Defendants have not 

demonstrated in their motion that Plaintiff's right hip injury from the June 3 incident is an injury to 

the same body part involved in the March and April 2016 medical examinations cited in their 

SUMF.  

Plaintiff's right leg, right knee, right buttocks, and lumbar discs L4-5, involved in the March and 

April 2016 medical examinations are the same body part as the right hip, which is the subject of 

Plaintiff's current claim of injury on the Vessel. (See Centor Exh. B [Pl. Depo. 220:1-24 [right leg 

and buttock pain and recommendation for MRI of lumbar spine]; 223:23-25 [complaint of right 

leg pain]; Pl. Depo. Exh. 64 [March 2016 exam addresses "right knee," "pain down the lateral 

leg," "pain coming around the right buttock," "some instability in the L4-5 segment" and arthritis 

in the knee]; Exh. 66 [April 2016 exam indicates the chief complaint was "right leg pain," "the 

pain is in the right lower leg and foot," and lumbar disc issues on L4-5 and L5-S1 disc extrusion, 

indicating a herniated disc].) The medical notes and diagnoses from those examinations offered 

by Defendants do not address her right hip, other than the March 2016 notes which state only 

that "the hip shows full internal and external rotation." (Centor Decl. Exh. B [Pl. Depo. Exh. 64].) 
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The moving parties also have not presented any expert or other testimony demonstrating there 

is a connection between the June 3 right hip injury Plaintiff complains of and the issues 

addressed in March and April 2016 regarding the lumbar region of her back, and pain in her 

right knee, leg or buttock. The only references mentioning a right hip appear in the PSS (Nos. 

12 and 13), not Defendants' SUMF filed with the Court, and not in any supporting evidence in 

the Court record in support of the motion.  

Conclusion 

Both California summary judgment authority and maritime law regarding maintenance and cure 

claims require the Court to resolve doubts in favor of Plaintiff, the seaman. (See Cohen v. Five 

Brooks Stable, supra, 159 Cal.App.4th at 1483; Hampton v. County of San Diego, supra, 62 

Cal.4th at 347; Vaughan v. Atkinson, 369 U.S. 527, 531-532 ["Admiralty courts have been liberal 

in interpreting this duty "for the benefit and protection of seamen who are its wards." [Citation 

omitted.] We noted in Aguilar v. Standard Oil Co., 318 U.S. 724, 730, that the shipowner's 

liability for maintenance and cure was among 'the most pervasive' of all and that it was not to be 

defeated by restrictive distinctions nor 'narrowly confined.' [Citation omitted.] When there are 

ambiguities or doubts, they are resolved in favor of the seaman. [Citation omitted.]"].) The Court 

denies the motion for the reasons set forth. 

Evidentiary Objections 

Plaintiff asserts objections to evidence offered by Defendants in support of certain alleged 

undisputed material facts in support of their motion. (PSS Nos. 8, 9; 13-17 [the Court presumes 

that "Objection: Immaterial" is intended to be an evidentiary objection]. Defendants' Response to 

Plaintiff's Additional Fact No. 7 also could be construed as an evidentiary objection. 

Evidentiary objections in connection with a motion for summary judgment or summary 

adjudication are required to be stated in a separate pleading, quoting the evidence to which 

objections are made, and set forth in the manner prescribed in California Rule of Court 3.1354, 

or must be made orally at the hearing on the motion. While Rule 3.1354 requires any objections 

to the evidence to be noted in the opposing party's separate statement, setting forth the 

evidentiary objection in the separate statement is not sufficient under that rule. The Court 

therefore does not rule on these objections. 

Procedural Note on Briefing 

Neither Defendants nor Plaintiff complied with the requirement to include tables of contents and 
authorities in their respective memoranda, each of which exceeded ten pages. (Cal.R.Ct. 
3.1113(f) [briefs over 10 pages must have tables].) The Court expects compliance with this rule 
in future filings. 
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 4.  TIME:  9:00   CASE#: MSC18-00687 
CASE NAME: ARMSTRONG VS PATRIOT CONTRACT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear by Zoom. 

  

 5.  TIME:  9:00   CASE#: MSC18-02583 
CASE NAME: DOMINGUEZ VS CITY OF CONCORD, 
HEARING ON MOTION TO/FOR COMPEL CELL PHONE PROVIDER TO PRODUCE 
RECORDS FILED BY JOSEPH PEARCE, KEO PEARCE 
* TENTATIVE RULING: * 
 
 Granted. No opposition.  

  

 6.  TIME:  9:00   CASE#: MSC19-00314 
CASE NAME: BEENE VS. ERLER 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALT, SUMMARY 
ADJUDICATION FILED BY YASHAR ERLER 
* TENTATIVE RULING: * 
 
Vacated per request of counsel.  

  

 7.  TIME:  9:00   CASE#: MSC19-01333 
CASE NAME: SPRINKLE VS MEJACE CORPORATION 
HEARING ON MOTION TO/FOR CONSOLIDATE ACTIONS FILED BY MEJACE 
CORPORATION, JASON SILVER 
* TENTATIVE RULING: * 
 
 Appear. No proof of service for Defendants in C20-02658. An Answer was filed in that action on 
March 12, 2021.  
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 8.  TIME:  9:00   CASE#: MSC19-01804 
CASE NAME: SITOT VS HASSAN, ET AL. 
HEARING ON MOTION TO/FOR COMPEL ENFORCEMENT OF SUBPOENAS TO JP 
MORGAN &, FILED BY FRANKLIN FUNDING CORP., 
* TENTATIVE RULING: * 
 
 Withdrawn per fax of moving party. 

  

 9.  TIME:  9:00   CASE#: MSC19-02684 
CASE NAME: KING-EXLINE VS PHH MORTGAGE SE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of KING-EXLINE 
FILED BY PHH MORTGAGE CORPORATION 
* TENTATIVE RULING: * 
 
 Continued to June 17, 2021 at 9:00 am per stipulation of counsel. 

  

10.  TIME:  9:00   CASE#: MSC20-01958 
CASE NAME: VENTURA-CANO VS MORALES 
HEARING ON MOTION TO/FOR FILE FIRST AMENDED COMPLAINT FILED BY 
LUIS VENTURA-CANO 
* TENTATIVE RULING: * 
 
 Granted. No opposition.  

  

11.  TIME:  9:00   CASE#: MSC20-02658 
CASE NAME: MEJACE CORPORATION VS SHIFANG 
SPECIAL SET HEARING ON: MTN TO CONSOLIDATE ACTIONS SET BY PLTFS 
* TENTATIVE RULING: * 
 
 See line 7.  
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12.  TIME:  9:00   CASE#: MSC21-00264 
CASE NAME: VAUGHNS VS. PLANET HOME LENDING 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
 The hearing is continued to April 15, 2021, at 9:00 a.m., in Department 33.  

The temporary restraining order, issued on February 16, 2021, shall remain in effect through 

April 15. 

 The Court requests that plaintiffs file supplemental papers on or before April 1, 2021.  

Defendant may file a response to the supplemental papers on or before April 8, 2021. 

 The Court requests a supplemental declaration from plaintiff Thomas Vaughns 

concerning the terms of the “settlement” referenced in paragraph 10 of plaintiffs’  Complaint.  

Paragraph 10 reads in full as follows: 

10. Thereafter, in approximately 2011, Plaintiffs negotiated a settlement of 

this loan with Provident Savings Bank and reached an agreement 

whereby the loan would be charged off, the loan would no longer be on 

Plaintiffs’ credit and would no longer be secured by the property.  

In essence, the loan was to be reconveyed to Plaintiffs. 

This language is repeated verbatim in paragraph 4 of Mr. Vaughns’ opening declaration, filed on 

February 19, 2021.  In the supplemental declaration, Mr. Vaughns should address all of the 

following matters: 

 The Court requests a detailed chronology.  Who initiated the negotiations 
and on what date?  How many times did the parties communicate during 
the negotiations and on what dates?  On what date were the negotiations 
concluded and how did plaintiffs know that they were concluded? 
 

 The Court requests the names and job titles of all the individuals at 
Provident Savings Bank with whom plaintiffs communicated during the 
settlement negotiations. 
 

 The Court requests copies of all email messages, letters, written 
settlement agreements, and other documents evidencing the settlement 
negotiations.  These documents should be attached to the supplemental 
declaration as properly tabbed exhibits.  (See, Cal. Rules of Court, rule 
3.1110, subd. (f); Local Rule 3.42(3).) 
 

 The Court requests a full explanation of what consideration passed from 
plaintiffs to Provident Savings Bank in exchange for the ‘reconveyance’ of 
plaintiffs’ delinquent loan.  The settlement certainly seems providential 
from plaintiffs’ perspective: the delinquent loan disappears from plaintiffs’ 
credit record, the deed of trust securing the delinquent loan disappears 
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from plaintiffs’ title history, etc.  What did Provident Savings Bank get out 
of the negotiated settlement in exchange for the seeming windfall 
to plaintiffs? 
 

 If plaintiffs thought that the second deed of trust would be reconveyed, 
why did plaintiffs say and do nothing when the reconveyance did not 
occur within a reasonable time after the negotiated settlement? 
 

 Defendant in its opposition papers identifies a series of communications 
that allegedly occurred between March 2, 2011 and March 7, 2014.  
(See summary in Opposition Memorandum, pp. 2-3.)  The Court requests 
that Mr. Vaughns reference each of these communications, one by one, 
and admit or deny that they — or communications of a similar nature — 
occurred between 2011 and 2014.  If Mr. Vaughns denies that they 
occurred, Mr. Vaughns should state in a straightforward, non-evasive 
manner whether he is offering a flat, blanket denial that any such 
communications occurred, or whether he has some memory that such 
communications may have occurred between 2011 and 2014 but does 
not recall specific details of the communications. 
 

 The Court requests supplemental briefing from plaintiffs’ counsel on two issues.  First, 
what legal authority supports the proposition that a mortgage loan is somehow ‘extinguished’ 
merely because the beneficiary has delayed the initiation of nonjudicial foreclosure 
proceedings?  Plaintiffs have not asserted a statute of limitations argument.  Second, what 
dollar amount of an undertaking are plaintiffs proposing to offer in exchange for their requested 
indefinite stay of nonjudicial foreclosure proceedings, and how was that dollar amount 
calculated?  (See Code Civ. Proc., § 529; Oksner v. Superior Court (1964) 229 Cal.App.2d 672, 
687 [preliminary injunction that does not provide for an undertaking is a “nullity”]; Casitas Inv. 
Co. v. Charles L. Harney, Inc. (1962) 203 Cal.App.2d 811, 816.) 

 

  

13.  TIME: 11:00   CASE#: MSN19-1414 
CASE NAME: STAUDT VS MDUSD 
SPECIAL SET HEARING ON: LABOR APPEAL SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
 Appear by Zoom. 
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14.  TIME:  1:30   CASE#: MSC19-00734 
CASE NAME: GIACALONE DEISGN VS BAY AREA P 
SETTLEMENT CONFERENCE (SET BY COURT) 
* TENTATIVE RULING: * 
 
Appear by Zoom. 

ADD ON 

15.  TIME:  9:00   CASE#: MSC20-02513 
CASE NAME: KATZ & KATZ HOSPITALITY VS CO 
HEARING ON DEMURRER TO COMPLAINT of KATZ & KATZ HOSPITALITY 
GROUP LLC FILED BY CONTRA COSTA COUNTY HEALTH SERVICES, CHRIS 
* TENTATIVE RULING: * 
 
Counsel to appear for oral argument for the following tentative ruling that issued on 
March 3, 2021. 
 
Before the Court is Defendants’ Demurrer to Plaintiff’s First Amended Complaint. Plaintiffs Katz 
& Katz Hospitality Group LLC, Bar Cava LLC, and Lotus Organic LLC challenge Contra Costa 
Regional Order No. HO-COVID 19-37 (the County Order), which formally implemented, inter 
alia, a temporary prohibition on on-site, outdoor dining at restaurants set forth in the State of 
California’s December 3, 2020 “Regional Stay At Home Order” (the State Order) in response to 
rising cases of COVID-19 infection. The County Order was implemented in advance of the 
triggering event set out in the State Order (less than 15% hospital intensive care unit availability) 
and was then rescinded effective December 17, 2020, when the State Order came into effect. 
The Complaint seeks a declaration that the County Order violates Article 1, Section 1 of the 
California Constitution and  an order permanently enjoining Defendants from enforcing the 
County Order.  

 
For the following reasons, Defendants’ demurrer is sustained without leave to amend.  
 
Requests for Judicial Notice 
Plaintiffs’ Request for Judicial Notice of the Declaration of Dr. Farnitano and the documents from 
Los Angeles County Case No. 20STCP03881 at Exhibit D to Plaintiffs’ opposition is granted-in-
part and denied-in-part: the Court takes judicial notice of the existence of these documents, but 
the statements within them are not subject to judicial notice. (See Day v. Sharp (1975) 50 
Cal.App.3d 904, 914 [“a court may take judicial notice of the existence of each document in a 
court file, but can only take judicial notice of the truth of facts asserted in documents such as 
orders, findings of fact and conclusions of law, and judgments.”] (italics original)). 
 
Plaintiffs’ Request for Judicial Notice of the various website and news media articles at Exhibits 
A, C, D and G-2 and the press conference recordings or press releases at Exhibits A-1and B is 
granted-in-part and denied-in-part: the Court may take judicial notice of the existence of these 
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documents and recordings, but the statements within them are not subject to judicial notice.  
(Ragland v. U.S. Bank National Assn. (2012) 209 Cal.App.4th 182, 193; Unlimited Adjusting 
Grp., Inc. v. Wells Fargo Bank, N.A. (2009) 174 Cal.App. 4th 883, 888 [statements of fact 
contained in press release are not subject to judicial notice.]) 
 
Plaintiffs’ Request for Judicial Notice of the January 2021 Stanford University Study at Exhibit F 
is denied. The COVID-19 virus is a novel and evolving subject of scientific study and thus the 
assertions and findings contained therein are not “facts which are widely accepted as 
established by experts and specialists in the natural, physical, and social sciences which can be 
verified by reference to treatises, encyclopedias” etc. (Gould v. Maryland Sound Industries, Inc. 
(1995) 31 Cal.App.4th 1137, 1145.) 
 
Plaintiffs’ Request for Judicial Notice of the documents evidencing population and ICU data at 
Exhibits G, G-1, H, and H-1 is granted. Evidence Code § 452 (h). 
 
Legal Standard for Ruling On Demurrer 
In ruling on a demurrer, the Court must accept as true all well-pled factual allegations of the 
complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 
Tulare (2007) 41 Cal.4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal.App.4th 116, 
123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].) In determining whether a complaint 
states a claim for relief, the Court gives "the complaint a reasonable interpretation, reading it as 
a whole and its parts in their context.” (Evans v. City of Berkeley (2006) 38 Cal.4th 1, 6 [citation 
omitted].) The Court also considers matters of which the Court can properly take judicial notice. 
(Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.)  
 
Leave to amend should be denied when “there are no circumstances under which an 
amendment would serve any useful purpose.” (Okun v. Superior Court (1981) 29 Cal.3d 442, 
460 [citation omitted]). For leave to amend to be granted, a Plaintiff “must show in what manner 
he can amend his complaint and how that amendment will change the legal effect of his 
pleading.” (Goodman v. Kennedy (1976) 18 Cal. 3d 335, 349.) 
 
Analysis 
There is no dispute that the County Order was rescinded effective December 17, 2020 and is no 
longer in effect. (Defendant’s Request for Judicial Notice, Ex. 1.) Plaintiffs’ request for 
declaratory and injunctive relief is therefore moot. 
 
Plaintiffs assert that “a demurrer is a procedurally inappropriate method for disposing of a 
complaint for declaratory relief.” (Opp. 11-15.) This is not the whole of the rule. Instead, “where 
facts appear from the face of the complaint which would justify a trial court in concluding that its 
determination is not necessary or proper, it has been held that the court may sustain a general 
demurrer to the complaint for declaratory relief.” Moss v. Moss (1942) 20 Cal.2d 640, 642. And a 
“trial court may properly sustain a general demurrer to a declaratory relief action without leave to 
amend when the controversy presented can be determined as a matter of law.” (Silver v. Los 
Angeles (1963) 217 Cal.App.2d 134, 138; see also City of Fresno v. Calif. Highway Comm. 
(1981) 118 Cal.App.3d 687, 699.) 
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Plaintiffs allege, without reference to supporting facts or evidence, that an actual controversy 
persists because “Defendants’ conduct is likely to recur during the pendency of the COVID-19 
pandemic.” (Opp. 14:1-3.)  The Court declines to speculate on what the County, or the COVID-
19 pandemic, may do in the future or to engage in advisory opinion-making. “The rendering of 
advisory opinions falls within neither the functions nor the jurisdiction of this court.” (People ex 
rel. Lynch v. Superior Court, (1970) 1 Cal. 3d 910, 912.) 
 
Plaintiffs also argue that the California Supreme Court has held that “questions of general public 
concern do not become moot by reason of the fact that the ensuing judgment may no longer be 
binding upon a party to the action.” In re William M. (1970) 3 Cal.3d 16, 23. The issue here is 
not that the ensuing judgment may no longer be binding on a party to the action, but rather the 
rescission of the County Order resolves any question of general public concern.  
 
Were Plaintiffs’ request for declaratory and injunctive relief not moot, this Court would still 
sustain the demurrer, for the following reasons. 
 
The rational basis test applies to use of police powers to promote public safety during a public 
health crisis. The controlling case is Jacobson v. Commonwealth of Massachusetts (1905) 197 
U.S. 11. The Supreme Court explained that “when a state exercises emergency police powers 
to enact an emergency public health measure, courts will uphold it unless: (1) there is no real or 
substantial relation to public health; or (2) the measures are “beyond all question” a “plain, 
palpable invasion of rights secured by [ ] fundamental law.” (Id. at 30.) 
 
Plaintiffs argue that the County Order is not rationally related to the purpose of reducing the 
spread of COVID-19 because, they allege, Defendants have not traced any specific COVID-19 
infections to outdoor dining in Contra Costa County; cases are tracked based on the residence 
of the infected person and not necessarily where transmission occurred; and “a large portion of 
deaths” have occurred in long term care facilities. (Opp. 5:15-26, citing to First Amended 
Complaint, Ex. D.) These allegations do not address whether the County Order is rationally 
related to its purpose; they merely propose alternative bases for government action that 
Plaintiffs would apparently prefer.  
 
Plaintiffs further contend that County officials “relied heavily on irrational, speculative, and 
capricious conclusions” in issuing the order, citing the fact that deaths have been lower than 
originally predicted. (Opp. 18:11-12.) This assertion is refuted by the rationale set forth in the 
Order itself, which is an exhibit to Plaintiffs’ Complaint. On a demurrer, the court disregards 
factual allegations that conflict with the content of exhibits to the complaint. (Barnett v. Fireman’s 
Fund Ins. Co. (2001) 90 Cal.App.4th 500, 505.) The County Order, which is attached as Exhibit 
A to the Complaint, states on its face the following rationale for its temporary prohibition on on-
site, outdoor dining: 
 

Gatherings of people – social or otherwise – pose risks of virus transmission, 
even with social distancing and the use [of] face coverings, as neither is 100 
percent effective preventing transmission of the virus that causes COVID-19. 
The transmission risk is higher indoors than outdoors, but even outdoor 
gatherings can result in viral transmissions, particularly in locations where people 
remove their face coverings to eat or drink. Large gatherings are more risky than 
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small gatherings, and prolonged interactions – i.e., longer than 145 minutes – are 
more risky than brief interactions…Because of the current case and 
hospitalization rates, it is necessary to impose additional restrictions on 
businesses and personal activities.”  

 
(FAC, Exhibit A, p. 2) 
 
The purpose of the County Order was to slow the spread of COVID-19 to protect hospital 
availability. This is an established, legitimate government purpose: the legislature has 
authorized health officers to “take measures as may be necessary to prevent the spread of 
disease or occurrence of additional cases” and during a state of emergency, a health officer 
“may take any preventive measure that may be necessary to protect and preserve the public 
health from any public health hazard.“ (Health & Safety Code §§ 20175, 101040.) 
 
On its face, the County Order demonstrates a rational connection between its purpose and the 
prohibition it enacts: it identifies known risk factors for COVID-19 and sets forth measures to 
reduce those risk factors. (FAC, Exhibit A, p. 2.)  Given the plain language of the Order, 
Plaintiffs have not stated facts showing there is no real or substantial relation  to public health; 
or the measures are “beyond all question” a “plain, palpable invasion of rights secured by [ ] 
fundamental law.” 
 
 
 

 


